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April 2, 2009
To: The Environmental Review Commission of the N.C. General Assembly

From: Stephen T. Smith,
Chairman
N.C. Environmental Management Commission

Enclosed is the quarterly report of the N.C. Environmental Management
Commission. As you will see this report is considerably briefer than in the
past and is more in the form of an executive summary. Please let me
know if you prefer greater detail.

Also enclosed is the EMC’s recommended legislation on permitting wind
energy facilities. This results from the 2008 Studies Bill and the ERC’s
request that the EMC study methods for implementing a State-level
permitting system and siting requirements for commercial-scale wind
energy systems. This recommended legislation has been introduced this
Session as HB 809 and SB 1068.
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N.C. ENVIRONMENTAL MANAGEMENT COMMISSION
QUARTERLY REPORT TO THE ENVIRONMENTAL REVIEW
COMMISSION

Covering the period January 1, 2009 to March 31, 2009

This quarterly report is submitted to the Environmental Review Commission on the EMC
operations, activities, programs, and progress pursuant to the requirements of G.S. 143B-
282(b). This report is for the months of January 1, 2009 to March 31, 2009 and provides
information on the actions of the EMC.

I: Nutrient Control Strategies Section 2. (b) and Section 4 of Session Law 2005-190

Falls Lake - Section 2. (b) of Session Law 2005-190

The EMC is required to report its progress in assessing and identifying nutrient control
strategies and criteria necessary to prevent excess nutrient loading in the Falls Lake water
supply reservoir. The following is an update on the progress.

The watershed model has been calibrated and validated, incorporating comments from
the Falls Reservoir Technical Advisory Committee (TAC). A final watershed modeling
report has been drafted. The lake nutrient response model calibration results were
presented to the TAC on March 23, 2009. TAC members have 60 days to review the lake
model and documentation.

DWQ held its 4th meeting with stakeholders on February 19, 2009 as part of the rule
making process to develop a nutrient management strategy for Falls Lake. The objective
of this meeting was to elicit stakeholder interests and expectations as well as review
lessons learned from the Jordan Lake stakeholder and rule making process. The first
stakeholder meeting was held on August 2008 with the stakeholder process currently
scheduled to run through April 2010. The next stakeholder meeting is scheduled for May
21, 20009.

Jordan Reservoir - Section 4 of Session Law 2005-190 (amended by SL 2006-259)

The EMC is required to report its progress in developing and implementing nutrient
management strategies for the B. Everett Jordan Reservoir. The following is an update
on the progress.

All of the Jordan rules, approved by the RRC during the latter half of 2008, received
sufficient objections to come before the 2009 session of the General Assembly. Bills
were filed in both houses in the first days of the session to disapprove all of the rules—



H3, S166, and H350. To this point, no arbitration process has been initiated by the
legislative staff. Affected parties have raised issues to the Department informally and
negotiations are underway.

I1: EMC Rulemaking Actions and Proposed Legislation

e Approved proceeding to public hearing to amend air quality permit noticing
requirements for 15A NCAC 02Q .0518 Final Actions, and 15A NCAC 02Q .0521,
Public Participation, to allow notice by internet posting in some instances.

e Approved proceeding to public hearing regulations on 15A NCAC 02D .1010, Heavy-
Duty Vehicle Idling Restrictions regarding diesel idling.

e Approved proceeding to public hearing with the proposed reclassification of Dan
River in Caswell County (Roanoke River Basin) to Class WS-1V and WS-V CA

e Adopted revisions of the Well Construction Rules, 15A NCAC 2C .0100.

e Approved the reclassification of a 16 mile section of Boylston Creek in Transylvania
and Henderson Counties (French Broad River Basin) to Trout Waters.

o Denied the reclassification of Fines Creek in Haywood County (French Broad River
Basin) to Trout Waters.

e Recommended wind energy permitting legislation to the N.C. General Assembly
e Approved revised Municipal Waste Combustor Rules (15A NCAC 02D .1205 and
1212)
I11: Other EMC Actions

e Found that substantial progress has been made by the City of Raleigh in the Upper
Neuse River/Richland Creek Water Supply Watershed enforcement action.

e Approved the Broad River and Yadkin —Pee Dee River Basinwide Water Quality
Plans as a guide to water quality program management and implementation by the
Division of Water Quality as it carries out its Water Quality Program duties and
responsibilities within the basins.
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do not harm the environment, natural fesources, cultural resources, or public health, safety,
or welfare of the State; and, to the extent that there is not an environmental regulatory
program, establish an environmental regulatory program to implement these protective
standards

Section 2 () of Senate Bill 3 also lists the renewable energy resources envisioned as the sources of
energy to be utilized by renewable energy facilities that generate electric power for the State’s pubhc
utilities. Sectlon 2.(a) defines * renewable energy resource” as follows:

(8 ‘Renewable energy resource’ ‘means solar electric, solar thermal, wind, hydropower,
geothermal, or ocean current or wave energy resource; a biomass resource; including
agricultural waste, animal waste, wood waste, spent pulping liquors, combustible residues,
combustible liquids, combuistible gases, energy crops, or landfill methane, waste heat derived
from renewable energy resource and used to- produce electricity or useful, measurable thermal
energy at a retail electric customer’s facility; orhydrogen derived from a renewable energy
resource. ‘Renewable energy resource does not mclude peat a fossrl fuel, or nuclear energy
resource. :

. The first question we address is whether tlie Commrssron is authonzed to develop and’
implement regulatory programs for renewable energy resources that are not adequately covered by
an existing regulatory program? The answer is yes; the Legislature has conferred upon the
Commission the express atthority to develop protective standards to be applied to renewable energy

~ technologies and facilities and, to the extent the teehnologres and facilities are not adequately
~ covered by existing regulatory programs, to. establish- new regulatory programs to implement the
protectlve standards. The new statutory language Says so m 80 many words :

ased upen the plam meamng of the amendment and the intent of the Leglslature that the

( ‘_,ad brqadly torachieve its: i'emedtal purpose the Cominission is to establish standatds to

‘ nvrronment natiral and cultural: Tesources, ard the pubhc ‘heath, sifety or welfdre from

¥ ¢ €5:; 'sérnpliymg renewable energy: techuelog‘tes arid; o the @xtefit- the

ies’ envrronmental impagcts fall outside of the. existing regulatory: programs for water and

o on ab atement and control, to. desrgu an. envrronmental regulatory pro gram to unplement :
' protective' standards adopted by the Commission. | ' :

. The Comrmssmn exercises its pre-exrstmg authority to control and abate pollutlon of the
‘ water and air resources principally by establishing air and water quality standards and by issuing
permits with appropriate and enforceable conditions. N.C.G.S. §§ 143-214.1, :215, -215.107 and
-215.108. N.C.G.S.§143-211(¢c) prov1des that "[s]tandards of water and air purity shall be designed

- to protect human health, to prevent injury to plant and animal life, to prevent damage to public and
private property to ensure the continued enjoyment of the natural attractions of the State, . . . and to

- secure for the people of North Carolina, fiow and in the fiture, the beneficial uses of these great
natural resources.” The Commission’s pre-existing air poliution control program will likely address
the air pollution emissions from facilities utilizing biomass combustion renewable energy resources



Page 3

and the water pollution control and dam safety programs will likely address the public health and
safety and point and non-point discharges of poliutants to the State’s surface waters and groundwater
agsociated with renewable energy facilities, as defined in Senate Bill 3. If the Commission’s
evaluations of renewable energy resources and technologies find gaps in the coverage provided by
the existing water or air quality standards or permitting requirements, the-Commission’s present
statutory authority will allow it to adopt rules to provide the necessary corrections and protective
~ standards for coverage by these existing regulatory programs.
I : ] "

" “Wind turbine, solar, geothen‘nal; ocean current and wave energy are renewable energy

ces that may not be adequately covered by existing regulatory programs. To provide the
tion of the State’s extensive resources intended by the statute may require the Commission to
p specific protective standards and regulatoryprograms to implement these standards. Under
te’s current regulatory program structure, these renewable energy resources would be subject
s and regulations that regulaté the development of a particular location, such as buffer and-
j restrictions, standards for well construction, stormwater treatment and control requirements,
Hivities permitted in CAMA areas of environmental concern. Additionally, the location and
on of renewable energy facilities would not appear to be subject to regulation by the State’s
sheries and wildlife agencies; these agencies’ regulatory programs generally apply only to
engagedin activities associated with “taking” theresouree. The agenciestegulating wildlife
rié fisheries can onily indirectly influence the location and operation of a renewable energy’
by ¢ommenting upon potential impacts on the fisheries and wildlife resources during the
A; air or water pollution control permitting processeés.or, where available, the environmental
inipact statement process. By the plain wording of Section 2.(c) ini Senate Bill 3it appears that the
Tegislature intended, in these limited situations where there is no.existing reguldtory progtam to
.address the potential for renewable energy technologies to harm the State’s natural and cultiral
¢ es and the health and safety of its citizens, for the Commission to establish protective
and an environmental regulatory program to ensure that no-harm results from the location
etation of such facilities to the "environment, natural resources, cultural resources, or public
safety, or welfare of the State." R :

p

3

B éfpré Jeaving this subject, we address a point that might be raised that the authorization to
- gdress ‘renewable enérgy resources is contained in a paragraph in subsection (a) of N.C.GS §
1}?13}3"—282', which begins with these words: : ' '

L “(ai) " There is hereby created the Environmental Management Commission of the
Department of Environment and Natural Resources with the power and duty to promulgate rules to
be followed in the protection, preservation, and enhancement of the watef and air resources of the
State." : :

Wind' turbine, ocean current and wave energy all appear to fall comfortably within the broad
.parameters of the term "water and air resources of the State.” On the other hand, it mi ghtbeargued
that solar and geothermal energy resources do not fall within the scope of water and air resources of
the State. However, we believe that the General Assembly's express authorization that the
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Commission "evaluat[e] renewable energy technologies that are, or are proposed to be, employed
as part of a renewable energy facility" without express exception from those statutorily defined
terms, reveals the General Assembly's intent better than its placement in Section 143B-282.

You also have asked whether the protective standards developed for a new regulatory ‘
program may be implemented through a perrmttmg procedure'7 Our answer is “Yes.”

In conferring upon the Commission the authonty to adopt protective standards and where
a regulatory program does not exist, to establish “an environmental regulatory program”
. unplement the standards, it appears the Legislature intended to authorize the Commission to create

a ij‘rotecttve regulatory program with standards and permitting components similar to thosecontained
1.thé ex1stmg dam safety and water and mr pollutton control pro grams. Applymg the prmelple that

-jof the statute to ensure that renewable energy technolo gies do not harrn the envxronment
l resources, cultirral resources, or public health, safety, or welfare of the State. Electric Supply
Swain Electrical Co., 328 N. C. 651,656 (1971) Without implied authority? to. mcorporate
h envirorimental regula.tory program a permitting procedure to identify covered technologies
1l1ttes and to notify these facilities of the applicable protective standards and limitations, the
sion’ would be meapable of accompltsmng the Legislature s goal of ensunng that tenewable
hnologies do not harm the State’s environmental and cultural résources and the, pubhc
afety or welfdare. Asis true for the exzstmg eénvironmental regulatory programs, the scope
ewW env:remnental regulatory prograrn may extend only as far as the areas covered by the
rity cenferred on ‘the Comnusswn by the Leglslatnre :

. ln_ summary, the. State s ex1stmg air and water pollutlon control and safety programs Wlll
g ss thie emission and discharge of pollution from the renewable energy resources identified in
‘Senate Bill 3 and, to a- lumted extent, the s1t1ng of such facilities. The Commission can adopt rules

and create new permits in order to fill geps in existing regulatory programs. Section 2.(c)-of Seridte:
~+Bill3 amends N.C.G.S. § 143B-282 to give the Commission broader authority to establish protective

st ,jdards for renewable energy resources and a program to implement the standards, and to evaluate-

tenewable energy technologies using the standards. An environmentalregulatory programdeveloped

pursuant to Section 2. (c) of Senate Bill 3 may extend only as faras the power and authority conferred
- upon'the Commission by constitution, statute, or other legislative enactment.

7 - Wetrust that the foregoing response has answered the questions and that this discussion of
"“thé  Commission’s powers and authority will assist the Committee as it develops its

‘recommendatmns for implementing Senate Bill 3.

2 In addition to EXpress powers, adnumstrat:ve agencies have mlphed powers reasonably
: necessary for the proper execution of their express PUIpOSES. In re A Declaratory Ruling by the
N.C. Commy of Ins., 134 N.C. App. 22, 26 (1999)



- MEMORANDUM BY NC DENR ON
EXISTING STATE STATUTES APPLICABLE TO
WIND ENERGY FACILITIES



North Carolma Department of Enwronment and Natural Resources

Michael F. Easley, Governor William G, Ross Jr., Secretary

TO: Renewable Energy Committee (EMC)
FROM: - Robin W. Smit

Assistant Secretary for Enwronrnent
RE: Regulatwn of Wind Energy Facilities
DATE:  November 12, 2008

Attached is an outline of existing state laws that may apply to construction of wind .
energy facilities. The. coastal area and mountain ridges offer the most. potential for
development of utility-scale wind energy development, In the coastal counties, the
greatest potential for wind energy development would be offshore or on the narrow band
of shoreline within 10-12 miles of the coastal sounds. Large wind energy facilities are not

~ likely to be pr0posed in the piedmont or in the interior of the coastal counties. As a result,
the potential for utility-scale wind energy projects --and correspondlng need for

environmental review —involves two very distinct and geographically separate areas of
the state ' .

In the 20 coastal countles the Coastal Area Management Act (CAMA) could prov1de a
comprehensive environmental review of proposed wind energy development pro;ects
although some gaps in perrmt coverage would need to be ‘addressed. There is not a
program of comparable scope in the mountains. There, the scope of the environmental
- review would depend on the potential to impact particular natural resources. Permits

would be required to the extent construction or operation of the project triggered a permit
under existing water and air quality programs.
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STATE LAWS POTENTIALLY AFFECTING CONSTRUCTION OF WIND
: ENERGY FACILITIES

1. COASTAL AREA MANAGEMENT ACT (CAMA) N.C.G.S. 113A-100, et seq.
The Coasta] Area Management Act gives the Coastal Resources Commission authority fo
develop standards for coastal development activities and requires a CAMA perrnit for
development in designated ‘areas of environmental concern in the 20 coastal counties.
CAMA specifically authorizes the Coastal Resources Commissiorn to exercise permitiing
authority over “key facilities” (defined to include facilities for generation and
transmission of energy) in the 20 coastal counties.

The cbastal management pro gram has four major components:

- Guidelines for coastal development adopted by the CRC. Rules set out the
- standards and policies applied to- development proposals - through the CAMA
. permitting program. The-CRC has adopted coastal energy policies; those policies
- primarily address oil and gas exploration. Both CAMA and rules adopted by the
-CRC, however, set out development standards that would be applicable to
construction of wind turbines and associated infrastructure in the 20 coastal
‘counties. ’ : ' : '

Designation of areas of environmental concern. CAMA permits are required

only for development in areas of environmental concern designated by.the CRC.
Most. AECs have been designated by category — eshiarine waters; coastal
wetlands; public trust waters (which would include the waters of the Atlantic

~ Ocean to the 3-mile limit of state jurisdiction); ocean and- inlet hazard areas
(defined by flood hazatd zones and inlet hazard area maps); and the shoreline
adjacent to estuarine and public trust-waters. The width of the shoreline AEC
varies depends on the classification of the adjacent waters.

The law also authorizes the CRC to designate any area that is or may be impacted
by a “key facility” as an AEC. The term “key facilities” refers to public
infrastructure projects and to “[m]ajor facilities on nonfederal lands for the
development, generation, and transmission of energy”. '

Local land use plans adopted by coastal citics and counties. The 20 coastal
counties are required to have a county-wide land use plan. An incorporated city or
town can develop the land use plan provisions for areas within its planning
jurisdiction. CAMA prohibits issuance of a CAMA permit for a project that is
inconsistent with thie local fand use plan. As a result, Jocal land use plans become.
“part of the CAMA permit review. ' '



Federal consistency review. Under the federal Coastal Zone Management Act a
federal activity in_or affecting the state’s coastal zone must be consistent with the
state’s coastal management program to the maximum extent practicable. This
federal consistency requirement applies to both federal agency activities and
federally permitted activities. Consistency review may be required for an activity
that would otherwise be outside the state’s CAMA permitting jurisdiction. For
example, consistency review is required for a federa] activity beyond the 3-mile
limit of state jurisdiction in the Atlantic Ocean if the activity affects resources in
the state’s coastal zone.  In consistency review, the state’ can only apply

mandatory, enforceable policies that have been approved as part of the state’s

- coastal management program (CAMA, rules adopted by the CRC under CA.MA.
-and the coastal land use plans).

G.S. 113A-120, which sets out the standalds for grant or demal of CAMA permits,

requires- denial of the permit. based on: significant impacts to coastal wetlands and
estuarine waters; loss of long-term productivity of certain coastal resources; major
,,:damage to hlstonc cultural, scientific, or other values; interference with publlc trust
' Tights to use nav1gab1e waters; and location in a natural hazard area (Such as the Seean
h or mlet shoreline) in a:pianner that unreasonably endangers life or property In
tion. to the general standards for permit denial, the statute requires denial of a permit
' “Key facxhty , including an energy-related activity, if the CRC finds that “the

-development is inconsistent w1t11 the State guldeimes [for- coastal development] or the
_ _local land use plans.”

C MA statutes and-rules do not spee:ﬁcally address wmd turbmes but the genelal
_Goastal development standards that apply to all projects requiring a CAMA permit would
the CRC to, consider impacts on fisheries fesotrees, wildlife, important cultural and
chiag loglcal resources, public use of the waters and’ other coastal resources in
jewing a permit apphcatmn for a wind facihty Some existing CAMA rules could
: & afl - Immedlate obstacle to" wind generatlon and ‘transmission - infrastructue -
“ particularly in, coastal waters. For ‘example, the oceanfront sétback rules would likely

~ have to be amended to allow transnnsszon lines for offshore wind energy to cross the
- ocean beach

CAMA mles also strictly 11m1t development activities in coastal wetlands (deﬁned to be
the regularly and irregularly flooded tidal marshes), estuarine waters and other public
trust waters. The rules apphcable to development in waters and wetlands currently
prohibit structures that are not water-dependent. Under the rules, a structure is considered
to be water. dependent if it must be located in or over the water to serve its intended
purpose '

~ The CRC’s authority to regulate energy facilities under the CAMA permit program is
limited in one respect. CAMA exempts construction of facilities for the development,
generation, and fransmission of energy from CAMA permit reguirements to the extent
that that “the activities are regulated by other law or by present or future rules of the State
Utilities Commission regulating the siting of such facilities (including the environmental

LS )



aspects of such 31tmg), and work on facilities used directly in connection with the above
facilities”.

Summary: A CAMA: permit would be requlred for construction of a wind turbine and
associated transmission infrastructure in coastal waters, coastal wetlands and in the
existing shoreline areas of environmental concern. The CRC also has the authority to
expand its permitting jurisdiction by designating an AEC category specifically for areas
potentially impacted by energy facilities. CAMA development standards are broad
enough to allow the CRC to fully consider the impacts of a wind generation or

transmission facility on coastal resources. In.the absence of either a variance or rule
“amendments, the current CAMA. regulatory program could be & barrier to off-shore wind

turbtnes CAMA also provides a way to consider local government land use policies with

,respect to wind energy facilities as part of the state permitting process. Enforceable

policies that become part of the state’s federally approved coastal management program

~can also be used 1o review federal projects - including projects located outside the state $
- coastal zone. :

: II MOUNTAIN RIDGE PROTECTION ACT N.C.G.S. 113A—205 et seq
" “The Mountain Ridge Protection Act régulates construction of tall structures on certain
- mnetintain ridges (those with elevations of 3,000 feet and 500 feet or more above the
‘adjacent valley floor). The Act authorizes -cities and counties to adopt ordinances.

regulatmg the construction. of tall buildings or structures on protected rnountam ridges -

. and reqmrmg permlts pl‘lOI‘ to constructlon

' '-"Local ordinances must requrre demal of the permrt unless the apphcant can demonstrate

that the project:

L Wﬂl be served by a sewer system that meets state and federal standards

. 2. Hasa water supply system that meets state standards and is adequate for ﬁre
" _proteetlon and drinking water supply,

3. Comphes with state and IocaI sedl'mentation control requirements; and

4, Comphes with local standards for protectton of the natural beauty of the
: 'mountams o

If a city or county failed to adopt a local ordinance by January 1 1984, G.S. 113A- 209
prohibits construction of any tall building or structure on a protected mountain ridge.

Tt is not clear that the Mountain Ridge Protection Act applies to wind turbmes. The Act
defines “tall buildings or structures” in a way that specifically excludes:

a, Water, radis, tslephcnz ¢r television ~towers oOr any
equipment for the transmission of electricity or communications
or hoth,



b. Structures of a relatively slender nature and minor vertical
projections of a parent building, including chimneys,
flagpoles, flues, spires, steeples, belfries, cupolas, antennas,
poles, wires, or windmills.

c. ~ Buildings and structures designated as National Historic Sites

. on the National Archives Registry.

N.C.G.S. § 113A-206(3). [Emphasis added]

By excluding “structures of a relatively slender nature...including windmills” from the
definition of “tall -buildings or structure”, the Act appears to exempt windmills from
regulatlor.n A wind turbine constructed by the U.S, Department of Energy and NASA
operated on Howard’s Knob, just north of Boone, at the time the General Assembly
~ debated ttie Mountain Ridge Protection Act. Nothing in the history of the Act (which was

prompted by construction of a large condominium project) suggests a legislative intent to-
prohibit wind energy generation on mountam ridges.

III. NORTH CAROLINA UTILITIES COMMISSION

'_Constructmn of wmd turbines for purposes of generatmg electnc power to supply the
“public requirés a certificate of convenience and necéssity from the North Carolina
Utilities Commission if the facility exceeds two megawatts in capacity. G.S. 62-110.1.
The law does not identify environmental impacts as a factor in granting of denying a
-cemficate The Utilities Commission also has authority to regulate the siting of
~ transmission - lines. N.C.G.S. 62-101. In _makmg a siting decision, the Utilities

. Commission is to consider ¢ ‘environmental compatibility and public convenience and
necessny o _

An apphcatmn for. & transmission - lme certificate must include a report on the’
env1r0nmental impacts of the proposed transmission line, including a . description of
mitigating measures and alternatives. Notice of the application must be served on several
state agencies (including DENR), the county through which the transmission line will be
constructed ahd any municipality affected by construction of the line. G.S. 62-102. To
approve a transmission line certificate, the Commission must find: - |

- "That the impact the proposed transmission line will have on. ih’e environment is
justified considering the state of available technology, the nature and economics
of the various alternatwes and other material considerations|. ]

G.S. 62- 105(&)(4)

The law does not preempt other state environmental laws. It does provide for preemption
~of local ordinances in some circumstances. Within 30 days afier receiving notice of an

application for a transmission line certificate, a city or county that would be affected by -
- the line must provide both the Utilities Commission and.the applicant with a copy of any

local ordinance that would apply to the construction. If a city or county fails to provide



notice'of the ordinance, the ordinance cannot be enforced with respect to the proposed
line. The Utilities Commission can also preempt a local ordinance at the applicant’s -
request if it finds “that the greater public interest requires it”. G.8. 62-106. (The city or

county has opportunity to participate in the Utilities Commission proceeding on a
preemption request.) . : -

1V. MISCELLANEOUS

Sedimentation Pollution Control Act. (G.S. 113A-50; et seq.). Construction of a wind
energy facility would likely require a sedimentation and erosion control plan under the
Sedimentation Act and a construction stormwater permit from the Division of Water
Quality..

Clean Water Act. Constmciion impacts on surface waters and wetlands would be
addressed by the existing Clean Water Act permitting process. Filling of waters or
wetlands could require both a § 404 permit from the U.S. Army Corps of Engineers and a

state water quality certification. Depending on the location of the project, itmay also -
require a stormwater permit. '

- Endangéred Species Act. In areas that provide habitat for fed__érally listed threatened or
endangered species, consultation with the United States Fish and Wildlife Service may be
required. : - : :

' The State Environmental Policy Act (G.S. 113A-1, et seq.) requires the preparation of
. an environmental impact statement for any state action (such as issuance of a permit) that
involves use of public money or use of public land. In the absence of local, state or
federal funding fora wind turbine project, the requirement for an EIS would be triggered
* only if the project was constructéd on state lands — including state-owned submerged
lands under coastal waters. Off-shore wind turbines would likely trigger an EIS based on
the impacts to state-owned submerged lands. ' o

V. SESSION LAW 20‘07—397 (S 3, Promote Renewable Energy/Enéx;g'y Efficiency)

Legislation creating a renewable energy portfolio standard for North Carolina electric
utilities included two environmental provisions,

Section 2(a) addresses air emissions from renewable energy resources, requiring BACT
for biomass combustion sources : '

Section 2 (c) amended G.S. 143B-282(a) to give the Environmental Management
Commission authority to: ' '

establish a procedure for evaluating renewable energy technologies that are, or are

proposed to be, employed as part of a renewable energy facility, as defined in
G.S. 62-133.8; establish standards to ensure that renewable energy technologies

6



do not harm the environment, natural resources, cultural resources, or public
health, safety, or welfare of the State; and, to the extent that there is not an
environmental regulatory program, establish an environmental regulatory program
to implement these protective standards.

The provision' limits the EMC’s authority to create a new envirommental regulatory
program for renewable energy technologies to circumstances in whrch no. exrstmg
environmental regulatory pro gram exists.



APPENDIX IV

NORTH CAROLINA ATTORNEY GENERAL'’S LETTER
'ON INTERPRETATION OF MOUNTAIN RIDGE PROTECTION ACT



State of North Carolina

Roy Cooper.
Attorney General
February 4, 2002
Ms. Anita_Rose
Ternessee Valley Authoruty ' Transmissaon by U.S. Mail, facsimile to (865) 632~ 1493 _
P.O. Box 1649 - C " and e-matl: akrose@tva. gov

Norris, TN 37828

. Re:  Environmental Assessment for the 20- MWWmdfarm andAssocnated Energy StorageSystem :
© " Facility

Dear Ms. Rose:

1 am making these comments on behalf of the State of Narth Carolina in my capacity as
‘North Carolina’s Attorney General. The State 'of North Carolina is pleasad that TVA Is considering
wmd-germerated electricity alternatives. Like TVA, we are very mterested in protecting the quality
of our air and. befieve It is important to explore alternative ways to provide and conserve energy
vitile pursuing that goal, It i5, of course, also important when evaluating various alterniatives in

pursuit of this goal to balance them wisely with other Jmportant pubhc vatues and concerns. Itis
mainly for this purpose that I write. A

Unfortunatel?’, the Environmental Assessment {"EA”) has misinterpreted North Carolina‘s
public policy with regard to mountain ridge top protection as set forth in “North Caroling Mountain
Ridge Protection Act of 1983 N.C. Gen. Stat. §8 113A-205 et seq. This public policy should be given

. due consideration and weight, because the Stone Mountain site is almost on the Tennessee-North
Carofina border, and the EA itself concludés that “construction and operation of the [Stone
Mouritain] windfarm facliities would permanently alter the visual landscape character resulting in
a significant [adverse] visual impact [in Watauga County, North Caroling,}” and “would create

. substantial visual discord and adverse contrast while reducing scenic attractiveness and tranguillity.”
(EA 4-30, 4-31).

The North Carolina Mountain Ridge Protection Act of 1983 N.C, Gen. Stat. §§ 113A-205 et
seq. (1999)), prohibits the construction of buildings or structures over 40 feet tall on protected
mountain ridges in North Carolina. According to the EA, “The North Carolina Act specifically
excludes structures of a slender nature from bemg considered “tali bulldings or structures”
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“regulated under the act."(EA 3-43) Apart from noting, correctly, that the windfarm will not actually
be in.Narth Carolina, this brief discussion is the EA’s entire analysis of the North Carolina policy. It
implies clearly, but Incorrectly, that the North Carolina Mountain Ridge Protection Act would permit
construction of the proposed windfarm in North Carolina. This is not the case.

.. The North Carolina Act must be interpreted In light of its purposes. These inciude the
legistative finding that “Tall or major bulidings and structures located on ridges are a hazard to air
navigation and persons on the ground and detract from the natural beauty of the mountains.” N.C.

_Gen. Stat. § 113A-207, In lightof these findings, a windfarm such as that proposed here, with 13
to16 300-foot high towers (including the rotorsy with. flashing stroboscopic lights; spaced on
average 900 feet apart for two miles along the top_of a 4400 foot high mountain ridge, cannot
properly be construed to fall within the exception for “Structures of a relatively siender nature and
rninor vertical projections of a parenit bullding, including chimneys, flagpoles, flues, spires, steeples,
belfries, cupolas, antennas, pales, wires, or windmilis.” N.C. Gen, Stat.'§ 113A-206 (3)(b). The
Legislature in 1983 had In mind, the traditional, solitary. farm windmiill which hias long been in use
in rural communities, not windfarm turbines of the size, type or certainly number proposed here,
especially when “a/ the turbirigs would probiably be seen together fom most viewing locations. “
{EA 4-31) C E ' ' o '

The North Carolina Mountain Ridge Protection Act also has an exception for “any equipment
for the transmission of electricity or communications or both,” much fike the Johnson County Act.
. N.C. Gen. Stat. § 113A-206 (3)(a) However, this exception would not apply to the proposed
windfarm. The proposed windfarm would clearly be a *generating” facility. Traditionally, electricity
generation and electricity transmission are viewed as distinct and separate concepts and functions. -
- "Indeed, separate certificates from ur Utllities Commission are required for construction of electric
transmitting lines and electric generating facilities. N.C, Gen. Stat. § 62-110; N.C. Gen. Stat. §62-
110.1.. We believe that no interpretation of N.C. Gen. Stat. § 113A-206 (3)(a) is required. The
windfarm would not be included within the exception by the plain meaning of the word
“transmission.” However, even if one were to conclude that there was Some ambigulty requiring
interpretation, we see no basis in this statute to read “transmission” more broadly, Itiseasy tosee
~ why the leglsiature would wish to make an exception for transmission lines which typlcatty run up
one side of @ ridge, over the top atone point and down the other side. Such lines do relatively fittle

to interfere with the beauty and integrity of a ridge line or create a potential safety hazard. The
windfarm proposed here Is a far ¢ry from such 3 ‘minimal intrusion. :

-7 The EA ray well be correct that The Mountain Ridge Protection Act of Johnson County
appears to be modeled after. the North Carolina Mountain Ridge Protection Act and that the
definition of protected mountain ridges used in the North Carolfina statute Is essentiafly the same
as in the Johnson County Act. We do not purport to be experts in Tennessee law, However, for the
reasons just mentioned, we guestion the validity of the EA's conclusion, apparently without analysis,

that the exemption for equipment used for the "transmission of electricity” inthe Mountain Ridge

Protection Act of Johnson County exempts its application to the propased windfarm “generating"
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eguipment. We would be surprised if Tennessee law, like North Carolina’s and that of most states,

generally does not distinguish between electric generating facilities and electric bansmission
faciiities, ' . :

-~ We hope that you will give these comments due conéideration and weight when considering
~ theStone Mountain aftemative.’ Thank you for the opportunity to make these comments on behalf
- of the State of North Carolina. E . -

| Vervtr%u!'vo?;
. o Ca Roy Cooper ¢

2 - - Stateof North Carolina - - .
~ The Honorable Willlarn Ross, Secretary

i The Honorable Michael F. Easley; Governor -

‘Department of Eﬁvircnment & Natural R_e"sources

. Y we agree with your EA that "Comparing the two proposed locations for the windfarm, [the Stone

“Mountatn). alternative would have greater visual Impact due to the undisturbed ridge lines, clear views from the
adjacent valleys, closer viewing distances, and absence of other features that disturb the visual harmony of the

franquil countryside.” (EA 4-33) The £A makes clear that Buffalo Motintain has been significantly aftered already by

_ Paststrlp mining. Beyond that, however, we express.no opinlon about the merits of the Buffalo Mountain
_alternative. ' : . : '
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